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In the Court of Appeals of the District of Columbia. 


No. 2472. 

The Great Falls and Old Dominion Railroad Company, a Cor¬ 
poration, Appellant, 
vs. 

Mollie C. IIammerly. 


a Supreme Court of the District of Columbia. 

At Law. No. 53247. 

Mollie C. IIammerly, Plaintiff, 

vs. 

The Great Falls and Old Dominion Railroad Company, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the follow- papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed January 30, 1911. 

In the Supreme Court of the District of Columbia. 

No. 53247. At Law. 

Mollie C. Vanata 
vs. 

The Great Falls and Old Dominion Railroad Company. 

The plaintiff. Mollie C. Vanata, sues the defendant, The Great 
Falls and Old Dominion Railroad Company, (a corporation, organ¬ 
ized under the laws of the State of Virginia), for that heretofore, 
to wit, at and before the time of the happening of the grievances 
hereinafter mentioned, the said defendant was and still is, operating 
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an electric railway in the State of Virginia and in the District of 
Columbia, for the purpose of carrying passengers for hire; that the 
said plaintiff, at a certain time, to wit, on the 15th day of October, 
A. I). 1910. was standing on the station platform, provided for the 
purpose of taking on and disembarking passengers of said Company, 
called Dominion Heights Station, situated in Alexandria County, 
State of Virginia, prepared to board a car of said defendant for the 
purpose of being transported for hire to the District of Columbia, and 
signaled the first car that approached, running towards and going 
to the District of Columbia, to stop, in order that she might board as 
a passenger; that said plaintiff had a right to expect and did expect 
that such car would stop at the above mentioned station; and that 
the rnotorman of said car saw the plaintiff for a long time, 

2 to wit, 60 seconds, before said car reached said station, and 
was under a duty to stop said car. That said defendant, 

through its agents and servants, totally disregarding its duty in the 
matter, carelessly, negligently and unskillfully ran its car past the 
above mentioned station at a great speed, to wit, 50 miles an hour, 
thereby causing a rush of wind which caught the said plaintiff and 
so unsteadied her that she fell and in falling was struck by the rear 
end of said car, by reason of which the plaintiff’s ankle was severely 
sprained and permanently injured, her body bruised and she was 
otherwise bruised and wounded and became and was and is now, 
sick, sore and lame, and has so remained for a long space of time, 
to wit, three months, then next following, during all of which time, 
she, the plaintiff, thereby suffered and underwent and is now suffer¬ 
ing and undergoing great pain and mental and bodily anguish and 
was hindered and prevented and is now and will always be hindered 
and prevented from performing and transacting her necessary affairs 
and business as a lodging house keeper, by her during that time to 
be performed and transacted, and also, that she, the said plaintiff, 
was forced and obliged to and did necessarily pay a large sum of 
money, to wit. $500.00 in and about endeavoring to be cured of the 
injuries aforesaid, to the plaintiff’s great damage. 

'Phe plaintiff. Mollie C. Yanata, sues the defendant, The Great 
Falls and (Aid Dominion Railroad Company, (a corporation organ¬ 
ized under the laws of the State of Virginia.) for that heretofore, 
to wit at and before the time of the happening of the grievances here¬ 
inafter mentioned, the said defendant was and still is oper- 

3 ating an electric railway in the State of Virginia and in the 
District of Columbia, for the purpose of carrying passengers 

for hire; that the said plaintiff, at a certain time, to wit, on the 15th 
day of October. A. D. 1910, was standing on the station platform, 
provided for the purpose of taking on and disembarking passengers 
of said Company, called Dominion Heights Station, situated in 
Alexandria County, State <>f Virginia, prepared to board a car of 
said defendant for the purpose of being transported for hire to the 
District of Columbia, and signaled the first car that approached, 
running towards and going to the District of Columbia, to stop, in 
order that she might board as a passenger; that said plaintiff had a 
right to expect and did expect that such car would stop at the above- 
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mentioned station; and that the motorman of said car saw the plain¬ 
tiff for a long time, to wit, 60 seconds, before said car reached said 
station, and was under a duty to diminish the speed of said car. 
That said defendant, through its agents and servants, totally disre¬ 
garding its duty in the matter, carelessly, negligently and unskill- 
folly ran its car past the above mentioned station at a great speed, 
to wit, 50 miles an hour, thereby causing a rush of wind which 
caught the said plaintiff, and so unsteadied her, that she fell, and in 
falling was struck by the rear end of the car, by reason of which 
the plaintiff’s ankle was severely sprained and permanently injured, 
her body bruised and she was otherwise bruised and wounded and 
became and was and is now. sick, sore and lame, and has so remained 
for a long space of time, to wit, three months, then next following 
during all of which time she, the plaintiff, thereby suffered and 
underwent and is now suffering and undergoing great pain 

4 and mental and bodily anguish and was hindered and pre¬ 
vented and is now and will always be hindered and prevented 

from performing and transacting her necessary affairs and business 
as a lodging house keeper by her during that time to be performed 
and transacted, and also, that she, the said plaintiff, was forced and 
obliged to and did necessarily pay a large sum of money, to wit 
$500.00 in and about endeavoring to be cured of the injuries afore¬ 
said, to the plaintiff’s great damage. 

Wherefore the plaintiff brings this suit and claims $5,000.00 be¬ 
sides costs. 

The plaintiff sues the defendant, The Great Falls and Old Do¬ 
minion Railroad Company (a corporation organized under the laws 
of the State of Virginia), for that heretofore, to wit, the said de¬ 
fendant at and before the happening of the grievances hereinafter 
mentioned was and still is, operating an electric railway in the 
State of Virginia and in the District of Columbia, for the purpose 
of carrying passengers for hire: that the said plaintiff, at a certain 
time, to wit. on the 15th day of October, A. D. 1910, about 9:45 
p. m. was standing on the station platform, used by defendant and 
its patrons, called Dominion Heights Station, situated in Alexandria 
County. State of Virginia, prepared to hoard a car of said defendant 
for the purpose of being transported for hire to the District of Co¬ 
lumbia. and signaled the first car that approached, running towards 
the District of Columbia, by waving her hands; that said plaintiff 
had a right to expect, and did expect, that such car would stop at the 
above mentioned station, and that the motorman of said car 

5 should have seen the plaintiff and stopped said car so that 
as a passenger, she might have entered the same. That said 

defendant, through its agents and servants, totally disregarding 
its duty in the matter, carelessly, negligently and unskillfully ran 
its car past the above mentioned station at a great speed, to wit, 50 
miles an hour, thereby causing a rush of wind which caught the 
said plaintiff, and so unsteadied her, that she fell, and in falling, 
was struck by the rear end of said car, by reason of which the 
plaintiff’s ankl e was 1 severely sprained and permanently injured, 
her body bruised and she wa? otherwise bruised and wounded and 
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became and was and is now, sick sore lame and Inis so remained for 
a long space of time, to wit. three months, then next following, 
during all of which time, she, the plaintiff, thereby suffered and 
underwent and is now suffering and undergoing, great pain and 
mental and bodily anguish and was hindered and prevented and is 
now and will always be hindered and prevented from perform¬ 
ing and transacting her necessary affairs and business as a lodging 
house keeper by her during that time to l>e performed and trans¬ 
acted. and also, that she. the said plaintiff, was forced and obliged 
to, and did necessarily pay a large sum of money to wit $500.00, 
in and about endeavoring to he cured of the injuries aforesaid, to 
the plaintiff’s great damage. 

Wherefore the plaintiff brings this suit and claims $5000.00 be¬ 
sides costs. 

RALSTON, STD DONS & RICHARDSON. 

Attorneys for Plaintiff. 

0 J)cf< ndanf s Plea. 

Filed February 23, 1911. 

******* 

Now conies the defendant, and for plea to the Declaration, filed 
in the above entitled cause and each and every count thereof, says 
that it is not guilty in manner and form as therein alleged. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

Joinder in Issue. 

Filed Februarv 28, 1911. 

******* 

The plaintiff hereby joins issue upon defendant’s plea. 

RALSTON. SIDDONS & RICHARDSON, 

Ptaintiff’s A ttorneys. 

Memorandum. 

June 5, 1912.—Marriage of Plaintiff suggested and order to sub¬ 
stitute the name of Mollie C. Ilammerly in place of Mollie C. 
Vanata. 

7 Memorandum. 

June 0. 1912.—Verdict for Plaintiff for $500.00 with interest 
from January 30, 1911. 


Order. 

Filed June 20. 1912. 

******* 

The Clerk of said Court will enter remittitur of all interest in- 
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eluded eo nomine in the verdict prior to the entry of judgment 
herein. 

RALSTON, SIDDONS & RICHARDSON, 

Attorney- for Plaintiff. 


Supreme Court of the District of Columbia. 

Saturday, June 22, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford, 
presiding. 

******* 

% 

Now come here as well the plaintiff by her Attorneys Messrs. 
Ralston. Siddons and Richardson as the defendant by, its Attorney, 
Mr. \Y. J. Lambert; whereupon, the defendant’s motion for a new 
trial filed herein coming on to be heard, it is considered that 
8 said motion be, and it is hereby overruled, and it appear¬ 
ing that the plaintiff has filed a remittitur of all interest 
included in the verdict prior to the entry of judgment, it is ordered 
that judgment on verdict l>e entered with interest from this date. 

Therefore, it is considered that the plaintiff herein recover against 
the defendant herein the sum of Five hundred dollars ($500) with 
interest thereon from this date, being the money payable by said 
defendant to the plaintiff, by reason of the premises, together with 
the costs of suit to be taxed bv the Clerk, and have execution 
thereof. 

The defendant by its Attorney in open Court notes an appeal 
to the Court of Appeals of the District of Columbia, and the penalty 
of the bond on said appeal to act as a Supersedeas, is hereby fixed 
in the sum of one thousand dollars ($1,000). 


Memoranda. 

July 16. 1912.—Appeal bond approved and filed. 

August 30, 1912.—Time to file record extended to Oct. 15, 1912, 
inclusive. 


9 Supreme Court of the District of Columbia. 

Thursday, October 3, 1912. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Clabaugh, presiding. 

******* 

The Court having this day signed the bill of exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial. 
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Bill of Exceptions. 

Filed October 3, 1912. 

******* 

Be it remembered that on the trial of this cause before Mr. 
Justice Stafford, on the bth day of June, A. I)., 1912, the plaintiff 
to maintain the issues on her part joined, offered as a witness, Mrs. 
Pearl Fovkil, who testified that she was the daughter of Mrs. 11am- 
nierly and resided at Cherrydale, Va., and during her residence 
there for the past six years, she boarded the cars at Dominion 
Heights; that her mother visited her October loth, 1910, and left 
the house at nine o’clock. 

And further t<> maintain the issues on her part joined, the plain¬ 
tiff called William Oliver Williams who testified that he lived 
at Cherrydale, Va.: that on October loth. 1910, he was going 

10 down the road towards the station and a car passed him, his 
wife, another lady and some children just after it had passed 

Dominion Station; they were going west and the car was going east; 
when they got to Dominion Station, a lady was lying on the plat¬ 
form in a po-ition partly raised and complained that she was hurt. 
She was assisted to her feet; he picked up her slipper and his wife 
picked up her eye-glasses, and she was assisted into the next car 
going east: the first car passed them just ea.-t of Dominion Station 
on the curve: he is not a judge of speed of cars; the car was going 
pretty rapidly when it passed them; it was going as fast as he 
lias ever seen them go down there. Standing at the Dominion 
Heights Station, you can see a car when it stops at Cherrydale, 
but you cannot see beyond as the track curves just west of Cherry¬ 
dale; Cherrydale is probably two or three city blocks to the west. 
The car that passed him was not crowded; it went by so fast they 
did not have a chance to look, but if it was crowded, he could not 
help but see: he knows it was not crowded. To the best of his rec¬ 
ollection. there were no lights at the station at that time; it was a 
clear night, he thinks, and thinks it wasn’t unusually dark. On 
cross-examination, witness testified that he does not remember 
whether there were any lights lit; he thinks he was four poles from 
the station when the car passed him; he did not see any of the 
accident: lie cannot say whether the car passed him was empty; he 
had seen empty cars running at times which had not stopped any¬ 
where when they are turning in. There was about a half hour ex¬ 
pired before the car that took plaintiff to town arrived; he means 
that is the schedule, but does not know how long he was 

11 standing there: be could not tell: it must have been ten or 
fifteen minutes; they run a fifteen minute car on Saturdays 

and Sundays, and on Saturday evening, if there is much travel; 
that is regulated by the traffic and as the traffic drops off, the cars 
are turned in at the car barn in Dosslvn. When he saw the plain¬ 
tiff in a position between a sitting and lying position on the plat- 
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form, she was probably four feet from the edge of the platform 
and about on a line with the front of the waiting room or closed 
part of the platform; she was not quite as high up as a sitting posi¬ 
tion at that time; her limbs and feet were east towards the waiting 
room; she was lying about parallel with the tracks. The gentleman 
that was with the plaintiff impressed him as having indulged a 
little. lie judged from his loyks or condition that lie had been 
drinking. On re-direct examination, witness testified that the man 
could take care of himself. 

Thereupon, to further maintain the issues on her part joined, 
the plaintiff offered as a witness, Edgar Lee Hammerly, who tes¬ 
tified that lie was the husband of the plaintiff, formerly Mrs. 
Yanata; that he and plaintiff went to see Mrs. Lovell and left be¬ 
tween nine and ten going to the Old Dominion Station; they waited 
until they heard the car coming and in fact saw it; it whistled and 
they could see the light. Mrs. Hammerly stepped out a little ways 
and lie stood about four feet in front of her under the shed; she 
waved her hand or handkerchief, but the car never stopped, but 
went just as hard as it could go; it passed by and knocked 
12 her down and her slipper and her eye-glasses were knocked 
off; she shouted and he ran to her. He supposes his wife 
was about a foot and a half from tlie edge of the platform; it was 
dark as there was no light at the station; he never saw a car go so 
fast in his life; he had never been there before when the car did 
not stop for him; lie had been there lots of times and always sig¬ 
nalled for the cars some way and they stopped; the next car stopped 
and lie boarded it with plaintiff. Plaintiff, at the time of the acci¬ 
dent. was facing towards Great Falls; he does not know what part 
of the car struck her. It must have been the running-board. The 
whistle was blown a great ways up the road and they could see the 
car coming by the light, at least as far as Cherrydale just about a 
quarter of a mile On cross-examination witness testified that when 
they first reached the station, he and the plaintiff sat on the bench 
on the platform; when the car whistled, they got up, but he stayed 
near the bench on the inside of the shed and did not go out to 
signal the car as his wife always does that with a handkerchief. 
She did not go far enough to be hit by the car. he thinks; could 
not tell exactly how far she was as it was dark; it was something 
like a foot and a half from the edge of the platform; he was looking 
at the car when it was coming and at the plaintiff also, he supposes. 
He had not been drinking that night. Tt was a closed car that 
passed and does not remember whether there was a running board 
on it: he could not well see the car. it was going so fast; could not 
see what, if anything, the plaintiff struck or struck the plaintiff’s 
foot: when she fell, she whirled around and when she went down, 
she had stepped back a little bit, he thinks, as she always 
18 does step back: he could not sav about that for certain. Tt 
was a very dark night, but clear; there was no bright moon 
light; he cannot remember whether there was or not; no lights at 
the station; when you wave a handkerchief to stop, and there is no 
answer from the car and no whistle blown, they usually stop. 
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And to further maintain the issues on her part joined, the plain¬ 
tiff took the stand in her own hehalf, and testified that on the day in 
question she was visiting her (laughter at Cherrvdale, Va.; that upon 
her attempt to return to Washington, between nine and ten that 
evening, she went to the Dominion Heights Station to get the car 
as she had to hurry home; that she saw the car coming, and got up 
to face it. and waved her hand; she was dressed in white, and waved 
with her right hand, and she thought the car was going to stop, but 
it did not, that it turned her around and she fell south, and one of 
tier feet must have flew up and the corner of the car crosses “that 
ankle”; she was almost unconscious for a few minutes, and then, 
with the assistance of others, who came up on the station she went 
home on the next car. and the next day sent for a doctor. That she 
was three or four feet from the edge of the platform: that the car 
was equipped with a fine searchlight; she was put in the next car 
which came along in about 10. 15 or 20 minutes; that there were no 
lights at the station; that there is a crossroads there. Witness there¬ 
upon described the in juries sustained by her and the damage claimed 
by her to have been suffered as the result of her injuries. 

On cross-examination, this witness testified that she reached her 
daughter's house on the day of the accident about 8:30, in 

14 company with Mr. ITammerlv. and left there between nine 
and ten. That when she reached the station at Dominion 

Heights, no one was there except herself and her present husband; 
a Mr. and Mrs. Williams came to the platform just as she fell; upon 
being shown a picture of the station, she testified that she was stand¬ 
ing between the end of the building on the station platform, and 
the other end of the platform, which would leave an open space in 
the rear of where she was standing as she faced the track; that when 
she reached the station, die was standing at the edge of the platform 
to signal the car when she saw it coming, and had been standing 
there for about ten minutes; her husband was standing about four 
feet to the south of her, towards the rear of the station ; she motioned 
to the car with her right hand; just before the car reaches the sta¬ 
tion. there is a curve which is near Cherrvdale, further up; when 
she saw the car coming in the direction of the station, she turned 
facing it with her right foot nearest the edge of the platform; she 
did not pay any attention to where her foot was from the edge of 
the platform, but it was far enough away not to touch her. that is. 
far enough away for the car not to touch her; she guessed her right 
foot was about two or three feet from the edge of the platform; she 
was watching the car all the time when she was making her signals 
and was waving for it to stop; the car did not give any indication of 
stopping so far as she could see; the car was about 50 or 100 feet 
away when she first realized it was not going to stop: she saw it when 
it left Cherrvdale: when the car was about 50 or 100 feet away and 
she realized it was not going to stop, she did not change her 

15 position at all. and stood right where she had been standing; 
where she was standing was plenty far enough away to keep 

from being touched by the car; it did not hit the hand that she was 
waving; the hand that she was waving was extended out from her 
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body towards the car, and it did not touch that hand; when she 
twisted around she did not strike the closed part of the station; “No, 

I tell you it was done so quickly you did not have time to think any¬ 
thing.” She just twisted right around and dropped on the plat¬ 
form, and nothing touched her, and when her foot went out, it 
struck something, she does not know what it was. 

“Q. “You do not know whether it was the rear of the car or 
not?” “A. “No, I don’t know. 

That it must have struck some portion of the car. In October, 
1910, she weighed about 192 lb. During all of this time, her hus¬ 
band had a basket, waiting to get on the car. After she fell to the 
platform, she did not move until Mr. and Mrs. Williams came up. 

On re-direct examination, witness testified that wdien the car was 
50 or 100 feet away, she realized that it was not going to stop; that 
it was running too fast; when she waved her hand, she thought it 
would stop; that between the time the car was 50 or 100 feet away 
from her, and the time it came to the station, she did not have time 
to change her position. 

“The Court: “What prevented you? Why didn’t you get out 
of the way? You would not have stood as near as that if you knew 
it was going by at that speed.” 

“Witness: I don’t know.” 

16 The car was running too quick; you wouldn’t have time to 

think much less move. 

Her foot was struck by some portion of the car, but she does not 
know which portion it was. 

And here the plaintiff rested, this being the substance of all the 
evidence given on her behalf. 

Thereupon, the defendant, to maintain the issues on its part 
joined; offered as a witness, William Ware, who testified that he 
was night barn foreman of the defendant for two years; that he had 
been with the defendant for four'years, and prior to that time w T as 
with the Washington Railway <fc Elec. Co. for thirteen years, as 
motorman. That in October, 1912, the cars were being run every 
thirty minutes, and extra cars were put on Saturday evening, which 
w T ould run between the regular cars; the regular cars" were run twenty 
after the hour, and ten on the hour, and the extras were making "a 
fifteen minute schedule, the extras would be turned into the barn 
w r hen taking them off. He was motoring car No. 2, on the day 
plaintiff was injured; when a car passes a platform such as that at 
Dominion Heights, the step projects over the platform about four 
inches, but the car body does not go over the platform at all, it being 
flush w T ith the boards of the platform; the step is nine inches above 
the platform; the rate of speed on the line is thirty miles on straight 
track and fifteen on curve; fifteen miles an hour w r ere orders around ' 
the curve at Dominion Heights: this is a private right of way, and 
there is no law of Virginia placing any limit on speed. The curve 
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at Dominion Heights is a 10° curve, and it would not be safe 

17 for a car to travel over same over fifteen or twenty miles an 
hour; if a car went in excess of that speed it would be apt to 

throw the car body off the trucks. The platform at the station at 
Dominion Heights from the closed part to the rail is eight feet, 
approximately, from the rail to the edge of the rear part of the plat¬ 
form that is open is about 14 feet. In coming around to the station 
the car would not hang over the platform at all. He has seen a 
numt>er of cases of trains passing persons, and he has passed hun¬ 
dreds of people standing beside the tracks, or thousands, he might 
say. He has had cars pass him when he was standing on a plat¬ 
form. and also trains, and has observed the effect on people gener¬ 
ally. relative to standing away four feet from a train in passing It 
has the same effect on all people. 

“Q. Taking a person standing four feet from a car passing say 
at thirty miles an hour on an ordinary night, what effect would that 
be? A. A person standing four feet from the platform with a car 
passing, if the car was running thirty miles an hour, would have a 
tendenev to blow her from the car—the current of air would be from 
the car—it makes a force from the car. 

Q. How great would be the effect of that current of air on a per¬ 
son? A. At thirty miles an hour? 

Q. Yes. A. Not so very great, sir. 

Q. Taking a single car passing a person, is the effect less or greater 
than a train? A. It is much less with a single car; the 

18 longer the train the greater the current of air that is drawn 
from it. 

Q. Tell us whether or not it would l>e reasonable or likely that a 
person standing three or four feet from a car going at thirty or forty 
miles an hour passing a station would t>e whirled around and taken 
up by any gust of air, say a person weighing 180 or 190 pounds. 

Mr. Willis: 1 object to that question. 

The Court: I will exclude that/’ 

To which action of the court in sustaining the objection to the 
question propounded by counsel for the defendant, defendant then 
and there excepted, which exception was duly noted upon the min¬ 
utes of the court. 

Thereupon, the witness was asked the following question: 

“Q. I want to ask him whether or not it would be possible, from 
his experience as an expert, for a person to be taken up under such 
circumstances? 

Which question was object ion to, and objection sustained, to 
which action of the court i* sustaining said objection, counsel for 
the defendant then and there excepted, which exception was at once 
noted upon the minutes of the court. 

Thereupon, witness was asked the following question: 

“Q. Now, taking a situation where a person would be standing 
say two feet from a car, running at the rate of, say thirty miles an 
hour, what would be the effect on that person?” 
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To which question plaintiff objected, which objection was 

19 sustained by the court, to which action of the court in sus¬ 
taining said objection, counsel for the defendant then and 

there excepted, which exception was duly noted upon the minutes of 
the court. 

Upon cross-examination, witness testified that his duties as night 
barn foreman were to inspect cars and see that repairs were made, 
which has nothing to do with the rates trains run; that he was 
motorman in October. 1910. Standing at Dominion Heights sta¬ 
tion, a person could see Cherrydale Station; the track between the 
stations is straight; there is a curve at each station. 

On re-direct examination, witness testified that on the night of 
October 15th, the car he was running was due at Cherrydale at 9:30 
coming east, which time he made that night; it was a clear night; 
he had stopped at Cherrydale and at Dominion Heights; he thinks 
three passengers, two ladies and a gentleman, got on at Dominion 
Heights; he knew nothing of the accident at that time. He looked 
at his manifest as to that night, the memorandum of which he has, 
whi ch says that he left the Falls at 9:20, and arrived at Cherrydale 
at 9 :50. 

The Court: Do you claim that this was the car he was following, 
Mr. Lambert? 

Mr. Lambert: No. So far as our records show, the car imme¬ 
diately preceding the car that picked up this lady and carried her 
to town was operated by Mr. Ware and a conductor, Mr. Ware being 
the motorman. TTe was the motorman of the car that immediately 
preceded the car which brought the plaintiff into town. 

20 The Court : That, according to her story, would be the 
one that passed by without stopping. 

Mr. Lambert: It must have been some other car. We know 
that this gentleman, this motorman, operated the car that on sched¬ 
ule came down immediately preceding the car that brought Mrs. 
Yanata. 

In response to questions of the court, witness testified that his 
manifest would not show whether he stopped at a given station, but 
that he would have to rely on his recollection; that this accident was 
called to his attention the following day, and he reported that he 
had stopped at both stations, Cherrydale and Dominion Heights. 
His conductor was a Mr. Schirtzer; that the conductor and motor- 
man of the car immediately following him were Limstrong and 
Hall, who are dead. 

Thereupon, to further maintain the issues on its part joined, de¬ 
fendant offered as a witness, J. K. S. Franklin, who testified that 
on October 15th, 1910, he was assistant treasurer of the defendant ; 
that the first information the company had of the accident com¬ 
plained of by the plaintiff was through a letter from Mrs. Yanata, 
shortly after the 15th of October; that an investigation was made 
to see" if anybody had been struck on the Saturday evening when 
the plaintiff claims to have been injured, and that he was unable 
to find anybody at all who knew anything about the accident; the 
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run of Mr. Ware at 9:50 passing Dominion Heights was a regular 
one; the next car following would be that in charge of motorman 
Hall and conductor Limstrong, who arrived at Cherrvdale at 10:20 
passing Dominion Heights al>out a half minute to a minute 
21 after leaving Cherrvdale. Limstrong died about December 
23d. 1910, and Hall in January following. On the night 
of Saturdav, the 15th of October, they had extra cars on; thev were 
put on in the evening about three o’clock, and they began taking 
them off anvwhere from ten o’clock on. When an extra car was to 
be withdrawn, the motorman would be notified by the despatcher 
that upon return he was to turn into the barn, and in consequence 
not to take up any passengers on his way down the road. Those 
orders were verbal. 

Thereupon, the letter from the plaintiff to the defendant was 
offered in evidence, and is of the following tenor: 

Mr. Ralston: (Reading letter referred to:) 


“Washington, D. C., October 17. 1910. 

Superintendent of Old Dominion Railway Company. 

Dear Sir: Please call at 1410 Pennsylvania Avenue and see me 
in regard to my l>eing severely hurt Saturday night between 9 and 
10 o’clock by the company’s car. I am being attended by Dr. 1. 
PL Jackson, 1330 I Street. Northwest. 

Very respect full v. 

Mrs! M. C. VAN AT A. 

1410 Pennsylvania Avenue. Washington City." 


This is the substance of all the testimony offered on behalf of the 

«/ 

defendant. 

This is the substance of all the testimony offered in the case. 

Thereupon, the defendant moved the court to direct a verdict on 
all the evidence in the case in its favor, on the ground that no 
actionable negligence had been shown against U in this case, which 
motion was overruled by the court, to which action of the court in 
overruling said motion, counsel for the defendant then and 
22 there excepted, which exception was duly noted upon the 
minutes of the court. 

And thereupon, the defendant requested the court to grant the 
following instruction: “The jury are instructed, as a matter of law, 
that upon the evidence and pleadings in this case, their verdict 
must be for the defendant ”. But the court refused to grant said in¬ 
struction. to which action of the court, the defendant thereupon 
excepted, and said exception was duly noted upon the minutes of 
the court. 

ThereujHjn, the court charged the jury as follows: 

“Gentlemen of the Jurv. it is mv dutv to call vour attention to 

%J 7 «. c 

a few simple rules of law that govern this class of accidents, then 
— will be for you to decide the case iqxm the evidence. 

The plaintiff here claims to recover damages from this corpora- 
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tion upon the ‘theory that it failed to perform its duty towards 
her; so that we must know what the law regards as its duty towards 
her in the circumstances. The company invited her to come there 
and be a passenger. It did that by erecting this station, by running 
its cars past there and by receiving passengers at that point. It is 
just the same as if they had asked her to come there, so she was there 
properly by the invitation of the company to take one of its cars 
and go home. They had brought her out there. She had a right to 
go there and take a proper position upon the platform and signal 
the car that was approaching. There is nothing in the case to show 
that she had any reason to expect that any of the cars coming to¬ 
ward the town would not stop there if they were signalled, and there 
is nothing to show that there was any negligence on her 
*23 part in signalling the car, and she expected that it would 
stop. 

The question is whether she took a proper position to do that. 
The evidence is a little conflicting on that point. She says she stood 
three or four feet from the edge of the platform, her husband thinks 
she stood closer; a foot or a foot and a half perhaps. The evidence 
shows that the car itself did not project over the edge of the plat¬ 
form and the car step itself projected some three or four inches. 
Standing there, if she stood in a proper place, what was the duty on 
the part of the railroad Company through its agent, the motorman? 
Is there any question but what he saw her or could not see her by. 
exercise of reasonable intelligence on his part. Now if he saw her 
or had seen her, what was his duty? Seeing her standing there 
signalling for the car—this was half past nine on Saturday night— 
the car did not stop, it seems; it went right by. How fast was it 
going by? Now the company was bound to conduct its train at 
that point with reasonable care and prudence and in regard to the 
safety of people who might be standing there signalling the car and 
expecting it to stop. It is for you to say whether it was reasonable 
care and prudence for them to run past this woman in the way 
this testimony may show you that it did. Was that carefulness on the 
part of the company? Was it reasonable care and prudence on 
their part having due regard to her safety, or was there a lack of such 
care and prudence on the part of the company. That is a question 
for you. If you decide that there was no lack of care on tne part 
of the company in running past in the way it did, then, the 
24 plaintiff cannot recover. The burden is on her to make out 
by a fair balance of testimony that there was such a want 
of care oil the part of the company. By that I mean that the evidence 
must lie such that on the whole when you consider it all you think 
that the company was negligent rather than that it was not. The 
burden is upon her to that extent. If she has failed to make out 
that part of her case, you will find a verdict for the defendant, but 
if you find that the company was negligent here in respect to the 
charge made in the declaration, then the question is was she care¬ 
less. Do you think she was conducting herself as a reasonably pru¬ 
dent person ought to? Or, on the other hand, do you think that 
she was careless herself in standing where she did, or in remaining 
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where she did, and that that contributed to her injury, to the ac¬ 
cident that happened to her? That is a question of fact for you. 
If vou think she was careless and her carelessness contributed to the 
injury then the law is that she cannot recover anything. Hut if 
having found that the railroad company was negligent in the re¬ 
spect claimed you fail to find that she was guilty of any negligence 
that contributed to her accident, she would l>e entitled to recover, 
and if she is entitled to recover then she is entitled to Ik? fairly com- 
pensated for the pain and suffering she has undergone, for the money 
>he has necessarily expended in trying to get well and for any of 
these ex[>enses that she has testified about that she has incurred by 
reason of the accident; if you consider how far she has been incapac¬ 
itated and what her present condition is, as due to this accident, and 
what the reasonable prospects are for recovery. There has 
25 been no legal testimony upon that subject, but you are men of 
common sense and you have heard her tell what her present 
condition is how long it has been so. how she feels and how it af¬ 
fects her. She cannot bring another suit. She must recover now 
for all that she can ever get, so you are to make a conservative esti¬ 
mate as to what she will he damaged in the future and include that 
in her favor in vour verdict. You mav take the case, Gentlemen.’' 

The Jury thereupon retired to consider their verdict, and returned 
a verdict for the plaintiff. 

He it also remembered that each of the separate and several ex¬ 
ceptions taken by counsel for the plaintiff as hereinliefore set forth 
were taken before the Jury retired, and each of said exceptions so 
taken was then and there separately and severally duly entered upon 
the minutes of the Justice presiding at the trial; and counsel for the 
plaintiff then and there prayed the court and now prays the court 
to sign this bill of exceptions and the same is accordingly done now 
for then and made a part of the record of this case on this 2d dav 
of October, A. I)., 1912. 

WENDELL P. STAFFORD, Justice. 

No objections, 

RALSTON, S1DDONS & RICHARDSON. 

2b Assignment of Errors. 

Filed October 4, 1912. 

***** * * 

The Court erred as follows: 

1. In refusing to grant defendant’s first prayer. 

2. In refusing to grant defendant’s motion to direct a verdict in 
favor of the defendant. 

2. In refusing to permit the witness, Ware, to answer the questions 
propounded to him in reference to his opinion a< to the reasonable¬ 
ness of a person weighing ISO or 190 lbs., standing 2 or 4 feet from 
a car going at 20 or 40 miles an hour passing a station, being whirled 
around and taken up by a gust of air as set forth in the questions, to 
which objection was made and exception noted. 

WIT.TON J. LAMRERT, 
Attorney for Defendant, Appellant. 


MOLLtE C. HAMMERLY. 
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Directions to Clerk for Preparation of Transcript of Record. 

Filed October 4, 1912. 

* * * * * * * * 

The defendant hereby designates for the transcript of record, the 
following: 

1. Declaration. 

2. Plea. 

3. Joinder of issue. 

4. Marriage of plaintiff suggested and order to substitute name of 
Mollie C. Hammerly. 

5. Verdict of jury. 

27 6. Remittitur. 

7. Judgment on verdict. 

<S. Memoranda of appeal and bond and supersedeas bond ap¬ 
proved and filed. 

9. Time to file transcript extended to October 15th, 1912, in¬ 
clusive. 

10. Bill of exceptions. 

11. Assignment of errors. 

12. This designation. 

WILTON J. LAMBERT^ 

Attorney for Defendant. 

28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
27, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 53247 at Law, wherein Mollie C. 
Hammerly is Plaintiff and The Great Falls and Old Dominion Rail¬ 
road Company is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court at the City of Washington, in said District, this 
11th day of October, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

• 

Endorsed on cover: District of Columbia Supreme Court. No. 
2472. The Great Falls and Old Dominion Railroad Company, a cor¬ 
poration. appellant, vs. Mollie C. Hammerly. Court of Appeals, Dis¬ 
trict of Columbia. Filed Oct. 14, 1912. Henry W. Hodges, clerk. 
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MOLLIE C. HAMMERLY. 


BRIEF ON BEHALF OF APPELLANT. 


This is an appeal from a judgment rendered in the court 
below in favor of the appellee, plaintiff below, for $500,. 
damages for personal injuries alleged to have been sustained 
by her by reason of the negligence of the appellant, de¬ 
fendant below. 

For convenience, we will hereinafter designate the re¬ 
spective parties as they were known in the trial of the case. 


lv 










Statement of Case. 


The plaintiff sued the defendant, alleging substantially 
in her declaration that on October 15, 1910, she was standing 
on a station platform of the defendant at Dominion Heights, 
in Alexandria County, Virginia; that she signalled an ap¬ 
proaching car to come to a stop, and expected that it would 
be brought to a stop; “that the motorman of said car saw the 
plaintiff for a long time, to wit, sixty seconds, before said 
ear reached said station, and was under a duty to stop said 
ear;” that in violation of the duty, the car was caused to 
run past the station at a great speed, to wit, “fifty miles an 
hour, thereby causing a rush of wind which caught the said 
plaintiff, and so unsteadied her that she fell, and in falling 
was struck by the rear end of said car” (R., p. 2). There 
are two other counts to the declaration, which allege sub¬ 
stantially the same thing. 

To maintain the allegation- of the declaration, the plain¬ 
tiff testified that when she was on the platform, she waved 
her hand, and thought the car was coming to a stop, hut 
that it did not. and she was turned around and fell: and 
further, that she was three or four feet from the edge of the 
platform. Her husband was on the platform at the time, 
standing about four feet to the south of her; she was watch¬ 
ing the car till the time that she was making her signals and 
waving for it to stop, but that the car gave no indication of 
stopping so far as she could see. That her right foot was 
nearest the edge of the platform, and she was facing in the 
direction from which the car was coming. The car was 
about fifty or one hundred feet away when she realized it 
was not going to stop, but she did not change her position. 
This position was such that no part of the car would toueli 
her as it passed. She weighed about 192 pounds at the time. 

On redirect examination site testified that between the time 
the car was fifty or one hundred feet away and the time it 
came to the station she did not have time to change her posi- 
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tion, and in answer to a question propounded by the court 
as to what prevented her from getting out of the way she 
answered, “I don’t know” (R., pp. 8, 9). 

Tier husband testified that he w r as on the platform with her 
at the time, and corroborated her statement as to signaling 
to the car to stop, and further stated that the car never 
stopped, but went just as hard as it could go. He placed his 
wife at about one and one-half feet from the edge of the plat¬ 
form. and said he never saw a car go so fast in his life (R., 
p. 7). 

The only other witness offered by the plaintiff came to the 
platform after the car had passed, and found plaintiff in a 
sitting position. When the car passed him it was going so 
fast that he did not have a chance to look to see if it was 
crowded (R., p. 6). 

The defendant offered testimony tending to show that the 
step of a car as it passed the platform in question projects 
over the platform about four inches, hut that the car body 
does not go over the platform at all; that the said step i y 
nine inches above the platform; that the rate of speed on 
the line is thirty miles on straight track and fifteen on 
curves (R.. p. 9). The witness Ware testified that he had 
seen a number of cases of trains passing persons, and that 
as a railroad man he had passed hundreds of people stand¬ 
ing opposite the tracks, and that he has had cars pass him 
when he was standing on a platform, and has observed the 
effect on people generally standing four feet from a train 
when passing; that it has the same effect on all people; 
that in the case of a person standing four feet from the 
platform of a car passing, if it is running thirty miles an 
hour, there would he a tendency to blow one from the car— 
that is, the current of air would be from the car, making 
a force from the car; that it would not have a very great 
effect on a person; that the effect is less where a single car 
passes a person than where a train of cars pass. The longer 
the train, the greater the current of air that is thrown from 
it. Whereupon the witness was asked the question whether 
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or not persons standing three or four feet from a car going 
at thirty or forty miles an hour, while passing a station, the 
said person weighing from one hundred eighty to one hun¬ 
dred ninety pounds, would, in his opinion. l>e whirled around 
and taken up by any gust of air; which question was ob¬ 
jected to; and also a further question as to whether or not it 
would he possible for such a thing to happen from his ex¬ 
perience as an expert. The same question was propounded 
to witness in reference to a person standing two feet from a 
car. and excluded by the court (R., pp. 10 and 11). 

Further evidence was offered by the defendant to show 
that it endeavored to locate the crew of the car and the 
particular car alleged to have passed the plaintiff at the time 
claimed by her. 


Assignments of Error. 

The court erred as follows (R., p. 14). 

• 1) In refusing to grant the defendant’s first prayer. 

(2) In refusing to grant defendant’s motion to direct a 
verdict in favor of the defendant. 

(3) In refusing to permit the witness Ware to answer the 
questions propounded to him in reference to his opinion as 
to the reasonableness of a person weighing 180 or 190 
pounds, standing 3 or 4 feet from a car going at 30 or 40 
miles an hour passing a station, being whirled around and 
taken up by a gust of air. as set forth in the questions, to 
which objection was made and exception noted. 
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ARGUMENT. 

I. 

The first and second assignments of error raise the same 
question, namely, the propriety of the action of the court in 
submitting this case to the jury for consideration. It is the 
contention of the defendant (a) that the proof of the plain¬ 
tiff fails to support the allegations of the declaration, and 
( l>) that the evidence of the plaintiff does not tend to show 
a primo jur e case of actionable negligence on the part of the 
defendant, hut shows, on the contrary, that if the plaintiff 
was injured in the manner she claims, it was the result of 
her own want of care. 

(A) The sole act of negligence alleged in all three counts 
of the declaration is, that the defendant carelessly ran its car 
past the station at a speed of. to wit, fifty miles an hour, caus¬ 
ing the plaintiff to be injured. Tt follows that unless there 
is proof that the train in question was being propelled at the 
time at the rate of fifty miles an hour, or something ap¬ 
proximating that, that the plaintiff has failed to maintain 
her declaration. We are unable to find a scintilla of testi¬ 
mony that could he considered by the jury as tending to 
show even approximately or to any reasonable degree of cer¬ 
tainty the actual speed of the car in question. We have only 
the general, and, we submit, valueless statement of the hus¬ 
band of the plaintiff, which on its face appears to be an ex¬ 
aggeration that “he never saw a car go so fast in his life” 
(R., p. 7), and the statement of the witness Williams, who 
did not see the accident, and who endeavored to testify as 
to the speed of the car after it had passed the station, that 
“it went by so fast they did not have a chance to look” (R., 

p. 6). 

Tt is therefore submitted that for this reason alone the 
court erred in permitting the case to be reviewed by the jury. 


8 


(B) Has the plaintiff made a case within the meaning of 
the law of actionable negligence? Khe has failed to prove, 
as she alleged, by definite and proper testimony, that the car 
was being propelled at an improper or unlawful or excessive 
rate of speed under the circumstances, which would he the 
proximate cause of this accident, and. as has been pointed 
out, she has not proven with any degree of certainty the 
rate of speed at which the car actually passed the platform. 
She does not allege, nor does she attempt to prove, any other 
misconduct of the defendant, either affirmative or negative, 
which would amount to negligence. It is true she and her 
husband testified that the platform was, at the time, not 
lighted, hut she does not claim that the failure to light the 
platform was. or could be. the proximate cause of this ac¬ 
cident. She has not proven any law or municipal ordinance 
regulating the speed of trains, which has been violated, and 
she does not claim, nor could it he seriously urged, that 
the failure to stop the car upon signal in itself would consti¬ 
tute either actionable negligence, or was the proximate cause 
of the injury. She fails to prove by any experts in the oper¬ 
ation of railroads, or any persons versed in the laws of nature, 
that the result of a fast moving single car would he such 
as to cause a rush of wind which would whirl a person of her 
weight about with such rapidity that the person would he 
caused to fall before the rear of the car. going at this alleged 
excessive rate, had passed her. On the other hand, the de¬ 
fendant offered to prove hv a witness that in his experience 
as a railroad man. and from observation of the operation 
of cars by others and by himself, that a passing car would 
cause a vacuum which would push objects outward rather 
than draw them in toward the car. Plaintiff therefore was 
permitted to go to the jury on the hare statement of a situ¬ 
ation that she was standing on the platform and that without 
l>eing struck by any part of the car. this single car was going 
so fast that she was unable to maintain her equilibrium, and 
fell toward the car and was struck by it while falling. We 


respectfully submit that this contention is without reason or 
probability, and is too conjectural at least to permit a jury 
to consider whether or not she was entitled to damages be¬ 
cause of alleged negligence of the defendant. 

It is apparent that if the plaintiff was injured at all, it 
was the result of her own conduct, and not any negligence 
of the defendant. Iler testimony discloses that when the 
car was from fifty to one hundred feet away she observed 
the car was not going to come to a stop, and yet she made no 
effort to change her position. If it be true that there was a 
rush of wind, causing her to be thrown, it is apparent that 
she was, nevertheless,.^injured as a result of her own con¬ 
duct in remaining in this position of alleged peril. While 
on redirect examination, in answer to a question propounded 
by her counsel, she stated that she did not have time to 
step back, yet, upon being queried by the court on that point, 
die followed up her redirect examination by stating that she 
did not know what prevented her from stepping back, or 
why she did not get out of the way (R., p. 9). 

Tn the case of Edgerton vs. Baltimore & Ohio Railroad 
Company, 0 App. I). C., 516, the decedent was seen by two 
witnesses standing on a platform of the defendant company 
and to advance to the western edge of the platform, where 
he stood for three or four minutes; at that time a local 
train from Washington came into the station on the eastern 
track and was about to stop, and just then an express train 
coming from the north on the west track at the rate of fifty 
miles an hour struck the decedent and killed him. He was 
standing on the edge of the platform just opposite the cross¬ 
ing between the two platforms, apparently looking in the 
direction of Washington, or of the approaching accommo¬ 
dation train, with his back somewhat towards the express 
train. He was struck by the side of the engine. There 
was other evidence tending to show that the engine did 
not give any signal or whistle until about fifteen or twenty 
feet awav from the decedent. 
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The court below, upon the conclusion of the plaintiff’s 
case, directed a verdict for the defendant. In affirming the 
judgment, the court inter alio says: 

“* * * But oven if lie were so entitled, and he 

was at the time of the accident engaged in the attempt 
to enter a train, it does not follow that a person be¬ 
tween whom and the railroad the relation of passenger 
and common carrier exists, may close his eyes and 
shut his ears, and trust implicitly to the company to 
insure his safety against all hazards. It is elementary 
law that a common carrier is not an insurer of per¬ 
sons; and it is equally elementary law, that, while 
the common carrier is justly held to a rigid account¬ 
ability for the performance of the contract for safe 
transportation entered into by it, the passenger him¬ 
self must, at every stage of that transportation, use 
all the reasonable care and caution of which the cir¬ 
cumstances are capable, lie may not place himself 
in a position of obvious danger, and thereafter hold 
the common carrier liable for the result of his own 
carelessness” (p. 523). 

“* * * But whatever may have been the neg¬ 

ligence of the railroad company in this instance, it 
is entirely clear to 11 s, upon the plaintiff’s own show¬ 
ing, that the disaster which befell the deceased was 
the immediate result of his own want of ordinary care 
and prudence. The track, on which the express 
train was coming, was straight for upwards of si 
mile. The train could have been seen by the de¬ 
cedent when it was upwards of a mile away, if he had 
chosen to use his eyes. There was nothing to pre¬ 
vent him from hearing it in due time. There was 
no confusion, din or bustle, such as often exists at 
crowded stations, and for which even stalwart men 
may sometimes be excused for losing their presence 
of mind. Apparently, the deceased was entirely 
alone, with nothing to distract his attention, and with 
every opportunity to observe the approach of both 
trains and every facility to guard against danger. 
With such opportunity and such facility, if he, with¬ 
out just cause or reason, placed himself in a position 
of obvious danger, as he undoubtedly did, the un¬ 
fortunate consequence must be charged to himself 
as the result of his own negligence” (p. 524-5). 
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How much less reason exists in the case at bar, where the 
plaintiff had her eyes riveted upon the approaching train, 
and made no effort whatever to relieve her position of the 
danger which she now claims surrounded it. And in this 
connection it is to be observed that there is no testimony 
tending to show that at any time was it even necessary for 
the plaintiff to step as close to the edge of the platform 
as she says she did, for the purpose of signalling to the 
approaching car to stop. It follows that in doing so, under 
no necessity or reason, it was at her own risk. 

In the case of Richmond A Danville Railroad Company 
vs. Didzoneit, 1 App. D. C., 482, it was shown that the plain¬ 
tiff, a boy sixteen years of age, was sitting on a platform 
adjacent to the company’s tracks with his foot on the rail, 
and that a freight train proceeding along that track ran over 
his foot and crushed it. The engineer of the freight train 
testified that after starting, the freight having been at a 
standstill some distance up the road, he noticed the boy 
sitting on the platform, with his head resting on his hand, 
and his face turned southward in the direction from which 
the train was moving; that when he got closer, he noticed 
that the boy’s eyes were closed, and he immediately reversed 
the engine, and stopped the train. It was too late, however. 

lie further stated that while he noticed the bov after he had 

«/ 

started his train, he did not stop immediately because he 
supposed the boy would mover; he did not notice that the boy 
had his foot on the rail. It was further shown that the town 
was incorporated, and that no bell had been rung, and no 
signal blown by the engineer at the time when he started 
his train. The case was submitted to the jury by the trial 
court, resulting in a verdict for the plaintiff. This court 
reversed the judgment entered thereon. 

In the course of its opinion, the court says: 

“It is quite evident that the plaintiff’s misfortune 
in this case was the result, either proximately or re¬ 
motely, of his own negligence, and the heedlessness 

2v 
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of youth constitutes no sufficient legal excuse for 
his indiscretion. This position, indeed, it is not 
sought to controvert. But it is sought to bring the 
case within the modification of the rule in regard to 
contributory negligence which is now very well es- 
tablished, and which is stated by Mr. Cooley in his 
work on Torts in the following language: 

“ Tf the defendant discovered the negligence of the 
plaintiff in time by the use of ordinary care to pre¬ 
vent the injury, and did not make use of such care 
for the purpose, he is justly chargeable with reck¬ 
less injury and cannot rely upon the negligence of 
the plaintiff as a protection.’ Cooley on Torts, p. 
674.” 

* * * * * 

‘‘It will be noticed that it is reckless injury and wil¬ 
ful negligence that will not excuse a defendant, when 
they occur after a case of contributory negligence in 
the plaintiff. Negligence superimposed upon negli¬ 
gence does not amount to wilfulness; nor is the 
failure, superinduced by negligence, to have knowl¬ 
edge of a dangerous condition the equivalent of actual 
knowledge of such condition. And it is only when 
a defendant has actual knowledge of the plaintiff’s 
danger, and could, bv the exercise of ordinary care 
and prudence, have avoided the resulting injury, that 
the plaintiff is relieved from the liability of having 
his own negligence charged against him, and the de¬ 
fendant's negligence is regarded as the proximate 
and exclusive cause of the injury. The fact that it 
may have been negligence in the defendant not to 
have known the plaintiff’s danger, and that the de¬ 
fendant might have ascertained the danger by the 
exercise of due care, cannot be permitted to have the 
effect of actual knowledge, so as to charge the de¬ 
fendant with recklessness. To allow such an effect 
would result in the overthrow of the whole doctrine 
of contributory negligence. It would be impossible, 
upon such a theory, ever to hold any one to the conse¬ 
quences of his own misconduct. For if negligence to 
acquire knowledge were the equivalent of knowledge, 
in the contemplation of the law of torts, every act 
of negligence should be construed as an act of wilful¬ 
ness” (pp. 485-6). 
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If we assume that in this case the motorman of the passen¬ 
ger car saw, or by the exercise of due care and caution could 
have seen, that the plaintiff was standing on the platform 
with the intention of becoming a passenger, what was there 
to indicate to him that she was in a position of danger, and 
if such a situation should have been indicated to his mind, 
was there anything to lead him to believe that the plaintiff 
would remain in a dangerous position rather than to step 
back out of the way? In other words, the situation is not 
similar to the cases where persons are on the track, or in 
obvious positions of danger, and the operator of the car, with 
knowledge, or means of knowledge by the exercise of reason¬ 
able care, negligently continues in his course without due 
regard to the peril apparent. 

We therefore respectfully submit that the court erred in 
overruling the motion to direct a verdict in favor of the 
plaintiff. 


n. 

The witness Ware qualified as an expert in the operation 
of cars, and stated his opportunities for observation of the 
effect of passing trains on persons standing close to the track. 
Thereupon he was asked substantially in the form of three 
questions what effect the passage of a car at the rate of thirty 
or forty miles an hour would have on a person of the approx¬ 
imate weight of the plaintiff, and whether or not, in his 
opinion, it would cause such a person to be whirled around 
and taken up by a gust of air (R., p. 10). 

The court refused to permit the witness to answer these 
questions. It seems to us that the court erred in that re¬ 
spect. 

We have a case presented where the plaintiff relied solely 
upon her statement that as the car passed she was whirled 
around and fell. No effort is made by the plaintiff to offer 
any testimony of persons more familiar with the operation 
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of trains that such a result would likely follow* or w r ould 
l>e reasonably certain to follow the passage of a car at a fast 
rate of speed. The witness Ware testified that the effect 
of a car passing would be to push objects from it, rather than 
to draw* them in, and that the suction, if any, would be at 
the rear of the car. If such is a physical fact, then it is ob¬ 
vious that the plaintiff was injured in some other manner 
than alleged in the declaration and claimed by her at the 
trial. 

The action of the court in refusing to permit this witness 
to testify as to his opinion based upon facts as stated by him 
in the testimony, therefore, was necessarily prejudicial to the 
defendant’s case. 

In the case of Cooper against Central Railroad Company, 
44 Iowa. 134. it appears that the decedent was an engineer 
in charge of a locomotive which was attached to a train of 
cars and was drawing the same “backwards.” While doing 
so a cow was struck, derailing some of the cars and causing 
the death of the engineer. A locomotive engineer w r as called 
as a witness for the railroad company, and after testifying 
as to the care necessary to be exercised in “backing” trains, 
and as to other matters of his experience, was permitted by 
the court to testify as to the effect of an engine striking an 
animal, as a cow. when running backwards. The witness 
also explained the structure of a locomotive tender, its height 
above the track, etc. The court, on appeal, held this evi¬ 
dence competent. “The matters of which he testified per¬ 
tained to his employment, and he established himself com¬ 
petent to speak of them: they were not equally within the 
knowledge of all men of ordinary intelligence” (p. 141). 

By refusing to permit this witness to answer the questions 
propounded, defendant was deprived of the opportunity of 
having the jury consider the opinion of a person possessed 
of knowledge acquired by his long association w*ith railroads 
and in his special observation of situations similar to the one 
involved in this case. 
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For the reasons hereinbefore given, it is therefore sub¬ 
mitted that the judgment of the court below should be re¬ 
versed. 


Respectfully submitted, 

WILTON J. LAMBERT, 

Attorney for Appellant. 


[ 19542 ] 
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Statement of Case. 

The plaintiff, Mollie C. Hammerlv (appellee herein), sued 
the defendant, The Great Falls and Old Dominion Railroad 
Company (appellant herein) for damages for personal in¬ 
juries sustained by said plaintiff on the 15th day of October, 
A. D. 1910. 

The declaration (Record, pp. 1, 2, 3, 4) is in three counts, 
and alleges substantially that defendant operates an electric 
railway in the State of Virginia and in the District of Co- 



lumbia for the purpose of carrying passengers for hire; that 
said plaintiff at a certain time, to wit, on the loth day of 
October, A. 1). 1910, was standing on the station platform 
provided for the purpose of taking on and disembarking pas¬ 
sengers of said company, called Dominion Heights station, 
situated in Alexandria county, State of Virginia, prepared 
to board a car of said defendant for the purpose of Wing 
transported for hire to the District of Columbia, and signaled 
the lirst car that approached, running toward and going to 
the District of Columbia, to stop in order that she might 
board as a passenger; that plaintiff had a right to expect that 
such car would stop at the above-mentioned station, and that 
the motorman of said car saw the plaintiff for a long time, 
to wit. 1)0 seconds, before said car reached said station, and 
was under a duty to stop said car; that said defendant, 
through its agents and servants, totally disregarding its duty 
in the matter, carelessly, negligently, and unskillfully ran 
its car past the above-mentioned station at a great sj>eed, to 
wit, f>0 miles an hour, thereby causing a rush of wind which 
caught the said plaintiff and so unsteadied her that she fell, 
and in falling was struck by the rear end of said car, by rea¬ 
son of which the plaintiff’s ankle was severely sprained, etc. 
To this declaration the general issue plea of “not guilty” 
was tiled and issue was joined thereon. 

Testimony offered by the plaintiff supported the declara¬ 
tion in every particular, showing that the plaintiff' went upon 
the station platform at a regular stop of the defendant's car 
line : that she did so for the purpose of becoming a passenger 
upon its cars; that she duly signaled the first car approach¬ 
ing in the proper direction; that the atmospheric and phy¬ 
sical conditions were such that the motorman operating the 
car had ample time to see her and stop his car upon her 
signal ; that he made no effort to stop, but on the contrary 
passed the station at a high speed and proceeded in the di¬ 
rection of Washington without any apparent reduction of 

speed. 
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The evidence further showed that the passage of the car 
at this great velocity created a strong current of air, which 
unsteadied the plaintiff, causing her fall and consequent 
injury. 

There was no contention op the part of the plaintiff that 
she was “whirled around and taken up by any gust of air” 
(see Appellant's Brief, p. 4), and the questions therefore ex¬ 
cluded by the trial court embraced in the third assignment 
of errors needs no discussion. 


ARGUMENT. 

The argument of the appellant is made under two heads: 
First. The negligence of the defendant. 

Second. A claim of contributory negligence on the part 
of the plaintiff. 


First.—The Defendant's Negligence. 


The discussion of this subject in the defendant’s brief re¬ 
lates only to the item of alleged negligence—that of excessive 
speed. It is claimed that to sustain the declaration the evi¬ 
dence should have shown that the car was operated at a 
speed of approximately .">() miles per hour. 

The plaintiff produced the only witnesses available to 
her—her own testimony and that of two other persons at 
the station who saw the car pass. They say that it was 
going at a high speed—as fast as they ever saw a car go. 
They had no means of determining with mathematical cer¬ 
tainty the exact rate, and such evidence could come only 
from the defendant’s agents in charge of the car, who wer* 1 
not produced. 

The question of speed, however, was only one of the im¬ 
portant features of the negligence for which the suit was 
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brought. The fact that the plaintiff was on the station plat¬ 
form as an intending passenger, that she gave the proper 
signal, that she had a right to expect the car to stop in the 
usual way, that the signal was ignored, are all to be consid¬ 
ered. The charge to the jury (see pp. 12, 13, 14) clearly 
shows that these matters were all considered by the trial 
judge and fairly submitted to the jury. 

The decisions hold that it is the duty of a car to stop 
upon the proper signal of a person desiring to become a pas¬ 
senger. See Jackson Electric Kail way Light k Power Co. r*. 
Lovorv. 79 Miss.. 431 ; San Antonio A r A. P. Railway vs. 
Safford (Texas Civil Appeal), 4<S S. W., 1105; Ballard vs. 
C. O. R. R. Co.. 15 Kv. Law Rep.. 703; Maguire vs. St. Louis 
Transit Co., 103 Mo. App., 459. 

This rule is stated by Nellis in his work on street railways, 
at section 300. as follows: 

“A street railroad company owes a duty to the pub¬ 
lic to stop at its regular crossings, on a seasonable sig¬ 
nal. to receive those desiring passage.” 

The rule is stated by Booth in his work on street railways, 
at section 347, as follows: 

“Tf a signal bo given to the driver or conductor to 
stop the car to receive or discharge a passenger, it i* 
his duty to stop it at the next regular stopping place, 
and his practice in such cases is immaterial.” 

Second.—Contributory Negligence. 

The question of contributory negligence in this case was 
one of fact for the jury to decide. The record shows that no 
prayer on the subject was presented by the defendant. The 
charge by the trial judge dealt with the matter in a way 
which we l>elieve fairly presented the rules of law applicable 
to the circumstances of this case (see pp. 12, 13, 14). 

As we do not understand the appellant to question the 
charge other than that the court should have instructed the 
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jury to return a verdict for the defendant, the only question 
presented is whether the evidence required the court to take 
this issue from the jury. 


Status of the Plaintiff. 


Before considering further the question of contributory 
negligence we desire to note the underlying difference be¬ 
tween the class of cases relied on by the appellant, illustrated 
hv the case of Edgerton v*. B. & 0. R. R. Co., 6 App. D. C., 
nib, where the plaintiff was a trespasser, and the case at bar, 
where the plaintiff was a passenger. 

When a person goes upon a station platform for the pur¬ 
pose of boarding a car. placing himself in a reasonable po¬ 
sition to enter, he becomes a passenger and entitled to the 
care and protection which the law requires public carriers to 
observe toward their passengers. The Supreme Court of the 
United States in the case of Warner vs. B. & O. R. R. Co., 
IbS V. S., 339; 42 Law Ed., 491, which arose in this Dis¬ 
tinct. very clearly states the law as to whether a person by 
placing herself upon a platform of a railroad company with 
intent to board one of its cars thereby becomes a passenger 
of said railroad company or not in the following language: 


“The duty owing bv a railroad company to a pas¬ 
senger. actually or constructively in its care, is of 
such a character that the rules of law regulating the 
conduct of a traveler upon the highway when about 
to cross and the trespasser who ventures upon the 
tracks of a railroad company are not a proper crite¬ 
rion by which to determine whether or not a passen¬ 
ger who sustains injury in going upon the tracks of 
the railroad was guilty of contributory negligence. 
A railroad company owes to one standing towards it 
in the relation of a passenger a different and higher 
degree to care from that which is due to mere tres¬ 
passers or strangers, and it is conversely equally true 
that the passenger, under given conditions, has a 
right to rely upon the exercise by the road of care, 
and the question of whether or not he is negligent, 
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under all circumstances, must be determined on due 
consideration of the obligations of both the company 
and the passenger. * * * To concede the rule 

and. in a given case, to take a passenger l»eyond its 
protection by bolding that one who goes in propel 
time to a station for the purpose of taking a train over 
the road and has a ticket for travel thereon is not to 
be considered a passenger until he has manifested 
by some outward act bis intention to board a train 
and become a passenger, is to admit the rule on the 
one band and on the other to denv it. It is also 
clear that to say that one who goes to a station to 
take a train must exercise the same circumspection 
and care a.s a traveler on the highway or a trespasser, 
unless by some implication the corporation has in¬ 
vited the person to deport himself as a passenger, and 
that some implication must be determined as a mat¬ 
ter of law by the court and not of fact by the jury, is, 
in effect, under the form of a qualification to destroy 
the rule. * * * We think the case presented by 

the record is not one where the facts inferable from 
the evidence were such that all men would, of neces¬ 
sity, draw the same conclusion from them, and the 
question of negligence was not, therefore, one of law 
for the court.’’ 

Negligence Should be Left to the Jury. 

On this question we desire to call the attention of the 
court to the case of Severe rx. McPermitt. receiver of the City 
and Suburban Railway Co.. *202 l\ S., 000; 50 Law Ed.. 
1102, where Mr. Justice Day. in affirming the judgment of 
this court, at page 004. says: 

‘‘Negligence only becomes a question of law to be 
taken from the jury when the facts are such that fair- 
minded men can only draw from the inference that 
there was no negligence. If fair-minded men, from 
the facts admitted, or conflict in testimony, mav 
honestly draw different conclusions as to the negli¬ 
gence charged, the question is not one of law, but of 
fact, and to be settled by the jury under proper in¬ 
structions.” Citing Richmond and D. R. R. Co. 
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vs. Powers, 149 U. S., 43; 37 Law Ed., 642; Northern 
Pacific R. R. Co. vs. Everett, 152 U. S., 107; 38 Law 
Ed., 373. 

For the defendant to maintain that in this case a fair- 
minded man could come to no other conclusion than that 
the plaintiff was guilty of contributory negligence, after the 
verdict in favor of the plaintiff under the instruction of the 
court on this issue, is equivalent to stating that the jury 
were not fair-minded men or that they did not honestly 
reach their conclusion. 

We submit that the evidence of the plaintiff shows that she 
did what persons desiring to take passage on the defendant's 
cars customarily did to board a car; that she was not bound 
to observe additional precautions or to anticipate a breach of 
duty on the part of the defendant's agents, and that the 
judgment appealed from should be affirmed. 

Respectfully submitted, 

RALSTON, SIDDONS & RICHARDSON, 
STANLEY D. WILLIS, 

Attorneys for Appellee. 
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